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fHmteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 9898 

Frank Coates, appellant 

v. 

United States of America, appellee 

BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

On April 19, 1948, indictment was filed in the United States - 
District Court for the District of Columbia charging the ap¬ 
pellant Frank Coates with the offense of robbery. On April 
23, 1948, the appellant was arraigned and entered a plea of 
not guilty. Subsequently he was brought to trial on the 24th 
day of May 1948, which trial was concluded May 25, 1948 r 
by the rendition by the jury of a verdict of guilty as indicted. 
On June 1, 1948, the appellant filed, in the United States Dis¬ 
trict Court, a motion for a new trial alleging newly discovered 
evidence to wit that the complaining witness Livingston Hill 
had a criminal record and that Officer Baucom, Metropolitan 
Police Department, Precinct No. 5, would state that he did 
not see a blood stained twenty dollar bill on the table at the 
time he accompanied the complainant Hill to the premises 
shortly after the robbery. The motion was argued on June 
11, 1948, and overruled by the Court. Immediately thereafter 
sentence was imposed and the appellant was sentenced to serve 
a term of six months to two years. 

The complaining witness, Livingston Hill, stated that on 
January 31, 1948, he called at the home of Milton Hagans, 

(i) 
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known to him also as “Jake,” at 630 L Street SE. (R. 7). Hill 
remained at this address for some brief period and engaged 
in conversation with Milton Hagans (R. 8). Hagans invited 
him to go to a party at his sister’s home in the Northeast sec¬ 
tion of the city (R. 8). At the time of their departure Ha¬ 
gans suggested that he and Hill go to the home of Frank Coates 
located at 1127 7th Street SE. in order that he might pick up 
his topcoat (R. 8); that upon their arrival at the 7th Street 
address they were met by appellant Coates (R. 8). Shortly, 
after their arrival a crap game commenced (R. 8). The crap 
game continued for more than several hours during which 
time the complainant did not participate in the game (R. 9). 
He remained seated in the room, in which the crap game was 
being held, conversing with the wife of the appellant (R. 12). 

While on the premises Hill purchased a pint of liquor from 
Frank Coates for which he paid him $2.00 (R. 9). At the time 
of making this payment he exhibited all the monies which he 
had in his possession, namely $75.00. He tendered a five dol¬ 
lar bill from this sum of $75.00 for the purchase of the liquor 
and received $3.00 in change (R. 10). He offered a drink from 
this pint bottle to Milton Hagans and Emanuel Coates, a 
brother of the appellant, both of whom were engaged in the 
crap game, and took a drink himself (R. 10). He then placed 
the bottle in his pocket (R. 10). Some short time after this 
he was struck upon the forehead by the appellant Frank 
Coates with some hard object which he believed to be some 
kind of hard billy (R. 10). Upon being struck he raised his 
hand to his left eye which had commenced to bleed, his other 
hand he placed in his pocket in order to secure his monies (R. 
10). He was then set upon by Frank Coates and others and 
in the course of this brief struggle the $73.00 was wrested from 
him (R. 10). He was then put out of the house (R. 11). A 
short time later he returned with two police officers who had 
been summoned by a motorman at the car bam situated at 7th 
and M Streets SE. who saw the complainant Hill standing 
outside of the home of Frank Coates (R. 11). The complain¬ 
ant Hill then related in the presence of the officers and defend¬ 
ant what had happened (R. 11, 28). The complainant Hill 
stated that at this time he observed among the monies on the 
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table a blood specked twenty dollar bill (R. 11, 26). The of¬ 
ficers arrested no one on the premises but took the complain¬ 
ant to Providence Hospital where three sutures were taken 
above the eye (R. 11, 40). They further advised the com¬ 
plainant to apply for a warrant (R. 28). 

Defense witness Milton Hagans testified that Hill had ac¬ 
companied him to the home of Frank Coates (R. 49) and Hill 
endeavored to borrow $5.00 from him (R. 50). Upon arrival 
there Hill asked Frank Coates what kind of game they played 
there and thereupon they commenced to shoot crap. In the 
course of the game a die fell to the floor, Frank Coates stooped 
to pick up the die and at this time Hill removed fifty cents from 
Frank Coates change money (R. 50). When Frank Coates 
discovered this he reached across the table and struck the com¬ 
plainant Hill with his hand and that upon being struck Hill 
rushed out the door. The witness further testified that Hill 
later returned with two police officers (R. 51). He denied ever 
seeing a twenty dollar bill on the table upon which the crap game 
was being played (R. 53,54). Hagans upon cross examination 
stated that during the luncheon recess of the Court on the trial 
date he had had lunch with Frank Coates at which time Coates 
related to him what had already been testified to by the com¬ 
plainant Hill (R. 61, 62, 63). The witness Emanuel Coates 
stated that complainant Hill had been struck by Frank Coates 
and that he, Emanuel, then took Hill out doors and told him 
to go about his business (R. 69, 70). He further stated that 
the complainant later returned with the police officers and at 
that time stated that he had been struck and robbed (R. 70, 
71). The appellant Frank Coates stated that the complainant 
Hill came to his house in the company of Jake Hagans but 
that prior thereto Hill had been at his house on three other 
occasions that day looking for Jake (R. 78,79); that Hill asked 
what they played there on Saturday night, Coates replied that 
if they wanted to play crap he would play crap and thereupon 
a crap game commenced (R. 80, 81). Frank Coates further 
testified that during and in the course of the crap game his 
brother Emanuel Coates, Jake and Hill had taken a drink from 
a bottle and that shortly thereafter an argument ensued be- 
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cause Hill had removed a fifty cent piece from among his 
change on the table (R. 82, 83); that Hill hunched up with 
his fist and at that time Frank Coates struck him in the head 
with his hand and ordered him from the premises (R. 83, 84). 
Upon cross examination the appellant Frank Coates stated 
that Hill had asked Jake to leave the premises to go to the 
party at the home of Jake’s sister but that Jake refused and 
shortly thereafter the game of craps commenced (R. 87, 88). 

SUMMARY OF ARGUMENT 

\ 

I 

Motion for a new trial is addressed to the sound discretion 
of the lower court whose ruling thereon is not reviewable on 
appeal unless a clear abuse of discretion is manifest. 

• 

II 

Newly discovered evidence which is merely impeaching and 
cumulative does not generally warrant granting a new trial. 

ARGUMENT 

I 

The record is devoid of any contention on the part of the ap¬ 
pellant as to any error in the trial of the case in the lower court. 
His contentions are directed only to the action of the trial 
court in overruling his motion for a new trial. The record of 
the trial below supplies corroboration of the complainant’s alle¬ 
gations. This corroboration is supplied by the physical fact of 
the treatment afforded the complainant at the hospital and 
some of the details of the testimony of the witnesses Hagans, 
Emanuel Coates, and Frank Coates. It is axiomatic that a mo¬ 
tion for a new trial is addressed to the sound discretion of the 
lower court. The proposition is well established that conflicts 
in evidence dependent upon the credibility of witnesses are 
resolved by the verdict of the jury and that its decision is not 
within the scope of appellate review. If there is substantial 
evidence to support the jury’s finding, that finding will be sus¬ 
tained even though it may appear from the record that a 
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different evaluation of the relative credibility of witnesses 
might have been appropriate. There is good reason for this 
proposition. Not only is our judicial system based upon the 
function of the jury as the trier of facts but the members of 
the jury have a special advantage in that they see and hear 
the witnesses, whereas an appellate court must draw its conclu¬ 
sions solely from the court record. Leland v. United States, 
4th Cir. 1946, 155 F. 2d 438. The overruling or granting of 
a motion for a new trial lies within the sound discretion of the 
trial judge and is not re viewable in the absence of a clear show¬ 
ing that it has been abused, not used. It is for the trial judge 
in the exercise of that discretion to say whether or not evidence 
allegedly newly discovered is in law and in fact newly dis¬ 
covered and whether or not and to what extent it is material 
and the possible effect it may have in changing the result on 
another trial. Luke v. United States, 5th Cir. 1936, 84 F. 2d 
711. The principle of law that the broad discretionary powers 
of the judge will not be interfered with except upon a manifest 
abuse of that discretion is well established both in this circuit 
and other circuits. McDonnel v. United States, 81 App. 
D. C. 123, 155 F. 2d 297; Burnett v. United States, 82 App. 
D. C. 360; District National Bank v. Maiatico, 61 App. D. C. 
242, 60 F. 2d 1078; Fitzgerald v. Dodson, 58 App. D. C. 150, 
26 F. 2d 522 and Banks v. United States, 9th Cir. 1945, 147 F. 
2d 628. 

II 

To warrant a new trial on the ground of newly discovered 
evidence the evidence must be discovered since the trial and 
facts must be alleged from which the court may infer diligence 
on the part of the movant. The argument for the appellant 
at the time of the hearing on the motion for a new trial clearly 
reflects that he was cognizant of the availability of the police 
officer well before the trial (R. 117, 118). Whether or not 
at the commencement of the trial counsel for appellant may 
have erred in his judgment as to the necessity of the police 
officer’s testimony and in general, in the conduct of his defense is 
a matter of conjecture. Few trials are had which are free from 
mistakes on the part of counsel. When such mistakes do occur 
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they generally do not constitute a ground for a new trial. Con¬ 
sidering the appellant’s profert of newly discovered evidence in 
its best light, the most that can be said is that it might affect the 
credibility of the testimony of the complainant Hill. Even this 
assumption would not be sufficient to warrant the granting of 
a new trial for the newly discovered evidence must not be 
merely cumulative or impeaching but which must be material 
to the issues involved and of such a nature as that, on a new 
trial it will probably produce an acquittal. Evans v. United 
States, 10th Cir. 1941, 122 F. 2d 461; Silver v. United States, 
9th Cir. 1930, 38 F. 2d 465; Gwinn v. United States, 5th Cir. 
1923, 294 Fed. 878; Johnson v. United States, 8th Cir. 1929, 32 
F. 2d 127; Prisament v. United States, 5th Cir. 1938, 96 F. 2d 
865; Weiss v. United States, 5th Cir. 1941, 120 F. 2d 472; 
Crammer v. United States, 9th Cir. 1945, 147 F. 2d 202. This 
Court in Brown v. United States, 59 App. D. C. 57, 32 F. 2d 
953, sustained the lower court’s denial of a motion for a new 
trial on the ground of newly discovered evidence where it was 
shown that a witness for the prosecution had been convicted of 
bigamy and served a term in the penitentiary. The effect of 
this Court’s ruling being that the trial court had not abused 
its discretion since the record of the witness’ conviction merely 
affected the weight of his testimony. It is an equally well 
settled principle of law that an application for a new trial based 
on newly discovered evidence is not regarded with favor and 
will be granted with great caution. Long v. United States, 
10th Cir. 1943,139 F. 2d 652; Blodgett v. United States, 8th Cir. 
1947,161 F. 2d 47. The Supreme Court in the case of United 
States v. Johnson, decided February 4, 1946, 327 U. S. 106, 66 
Sup. Ct. 464, stated that it is important for the orderly adminis¬ 
tration of criminal justice that findings on conflicting evidence 
by trial courts on motions for new trial based on newly dis¬ 
covered evidence remain undisturbed except for most extra¬ 
ordinary circumstances. 
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CONCLUSION 

For the foregoing reasons, it is respectfully submitted that 
the judgment of the court below was proper and should be 
affirmed. 

George Morris Fay, 

George Morris Fay, 

United States Attorney. 

John D. Lane, 

John D. Lane, 

Assistant United States Attorney. 

Joseph F. Lawless, 

Joseph F. Lawless, 
Assistant United States Attorney. 

CERTIFICATE OF SERVICE 

I hereby certify that service of the foregoing Brief was made 
upon the appellant by mailing a copy thereof to his attorney, 
Octave Bigoness, Esquire, 511 E Street NW., Washington, D. 
C., this 3d day of December 1948. 

Joseph F. Lawless, 

Joseph F. Lawless, 
Assistant United States Attorney. 
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* * * * * 

Livingston Hill (direct examination). 

7 Q. Do you know the defendant, Frank Coates? 

A. Yes, sir. 

Q. Did you have occasion, on or about the 31st of- January 
of this current year, to see him? 

A. Yes, sir, I did. 

Q. Where did you see him? 

A. Well, the first time I met Mr. Coates was 1127 Seventh 
Street Southeast. 

Q. And about what hour of the day or night was that? 

A. Well, the best I can remember, I met Mr. Critz on 
Eighth Street Southeast, and it was Saturday night, and I 
expect the store closed at 9:30 or 10 o’clock, and I was there 
just about until the store is closed. 

Then I left there and went to 630 L Street Southeast, where 
a boy had been working for me by the name of Milton Hagans.. 
So I contract in the winter time, and work got kind of bad, 
and I had to lay Milton off. 

He kept in touch with me. He told me whenever I got 
work, to let him know. He wanted to go to work for me. 

8 While I was over to Mr. Critz that Saturday night 
before I went home, I went by to get this boy for him 

to report Monday morning. 

So he asked me to walk around to this number with him to 
get a topcoat, around 1127 Seventh Street. So when Hagans 
and I walked around, we went into Mr. Coates’ home. 

He was sitting by the fire. So they began and start a little 
argument about the coat. It seemed to me like Hagans had 
worn the topcoat, and he said he got whisky or wine or some¬ 
thing on to his coat, and he refused to let it go on him again 
unless he agreed to have the coat cleaned. 

So, anyway, they got that settled among themselves. They 
went to the rear, a little kitchen or something in the rear. 

So it was getting kind of late in the night, and I was sup¬ 
posed to make a stop over to my sister, 756 12y 2 Street South¬ 
east. 

So I said to Hagans, “Hagans, I’ve got to leave you. It’s 
getting kind of late.” 




12 


He said, “Well, wait a few minutes,” and they started a crap 
game, Coates and Hagans and Coates’ brother. There was 
only about four or five of us in there. Coates’ wife wasn’t in 
there, but she came in directly after the game got started. 

.Q. Did you join that game? 

9 A. No, sir; I did not. 

After they began to shoot crap, they commenced 
dropping in, one or two at a time, all along. 

I guess it was around 12 or 1 o’clock—it was getting very 
late in the night—I gets up and says to Hagans. “I’ve got 
to leave. It’s getting late.” I believe there was snow on the 
ground. Anyway, it was about an hour. “I’ve got to get in 
before it gets too late.” 

Hagans says, “Buy us a drink before you leave.” 

I says, “I don’t know where you could buy drinks at.” 

He said, “Coates will let you have a drink.” 

I said to Soates, “Let’s have a drink.” 

He brought out a half pint of Seagrams. The seal was in. 
Set it on the table. I was sitting on the chair. 

So I gets up, runs my hand in my pocket. I had this money 
in my pocket I had originally left with Mr. Critz. I had $75 
just like this money. I didn’t have it in my billfold. So I 
ran and got a five and ten to separate the money. I laid $5 
on the table like that. 

So he gets a half pint of whisky and passed it over to me, 
and I offered him a drink. I disremember if Coates drank, 
but I do know Hagans had a drink and myself had a drink 
out of the half pint; then was passing it around, and Hagans 
says to me, “Put the whisky in your pocket. We will have 
it to drink on the way over to the party.” 

10 I said, “It’s too late to go to a party. I am going 
home.” 

I put the whisky in my pocket. 

So Coates picks up my money and gets $2 out of the five. 
He made change, and he placed $3 on the table, on his table 
in his home. 

Well, I reaches over. I stood up—I was on my feet of course. 
I reached over and got the $3 and started to put it in my pocket. 
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Probably I put it in there, but as well as I can remember, I 
went to pocket it, and I said to him, “Jake, I’ve got to leave 
you.” I call Hagans Jake for a short name. 

So I turned my head like that, and he hit me with some 
kind of hard billy and he knocked me, banged me on the 
back- . 

By the Court: 

Q. Who banged you? 

A. Coates banged me across the head. He struck me across 
the head just as I turned around. I had three or four stitches 
put on my head. It knocked my head. 

He ran around and goes into my pocket. When he did that, 

I put my hand in my pocket and tried to protect myself, and 
he and his brother twisted my arm and had it in a position 
that I couldn’t help myself. 

Someone pulled a light. Anyway, the lights went out. They 
taken the money out of my pocket, and Coates and his 

II brother throwed me out into the street, on Seventh 
Street. 

There was a white gentleman must have worked over to the 
streetcar bam. He came on over to me and said, “Boy, what 
happened to you?” 

I told him. 

He said, “You’d better get to the hospital. Are you travel¬ 
ing by yourself?” 

I said, “Yes.” 

He taken me into the streetcar barn on M Street and called 
up No. 5, and they sent a scout car down there; but I guess 
I was there about—so later the officer asked what happened. 

I told him. They taken me into the house, and this man 
had my $20 bill laying on the table. I knowed it was mine be¬ 
cause when he struck me I had blood on my eye, and I put 
my hand on the money. 

I said, “This man got my money.” 

So they wouldn’t arrest him. So they took me to the hos¬ 
pital. 
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By Mr. Lawless: 

Q. Had you been drinking before you went to the house? 

A. No. 

Q. Do you know what, if anything, you were struck with? 

A. Well, I was struck with some kind of hard billy, it 
i looked like. It appeared to me it was a cue stick 
12 wrapped tape, a pool cue stick, the large end of a cue 
stick, because it was a hard billy, it struck me across 

there. 

Q. Before you were struck by this min did you have any 
argument with anyone there? 

A. No, sir; didn’t have no argument with anyone. 

I have a farm down at Ironsides, Maryland. I had recently 
bought a night dog, a coon dog. We were sitting there and 
talking about the coon dog and the potatoes and the stuff I 
raised on the farm. 

I thought I was in pretty good company there for awhile, 
talking to the old lady and Coates. The rest of the boys were 
shooting crap. 

My work was slow. I had my work cut down, and I had 
a small sum of money. I had too much to lose, but at the same 
time I only had $75 ahead of me, two $20 bills, two tens, and 
three fives, because I had left Mr. Lewis Critz on Fifth and D 
Street. I had rough work clothes, such as mechanic’s overalls, 
and galoshes. That’s why I had to go over to my sister’s— 
supposed to went back to Mr. Critz, get some clothes over 
there, until I was on my way home. 

■***#* 

Livingston Hill (cross-examination). 

15 Q. Now, isn’t it a fact that you met Jake around 
on L Street at his brother’s house? 

16 A. Yes, sir. 

Q. On this night? 

A. That is 630 L Street; yes, sir, and he taken me from 
there around to his number, 1127 Seventh. 

Q. After you got around there, isn’t it a fact that you sug¬ 
gested playing some crap? 

A. No, sir. 
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Q. Didn’t you ask what kind of game they had? 

A. No, sir. * : v 

Q. Nothing like that happened? 

A. No, sir. 

Q. Do you shoot crap? 

A. I have shot some; yes, sir: 

* * * 

Livingston Hill (cross-examination). 

18 Q. You didn't have any argument there at all? 

A. No argument. 

Q. You did not have any argument with anybody? 

A. No, sir. 

Q. I am going to ask you if this is not a fact: that Jake and 
the defendant Coates here were rolling the dice, and the de¬ 
fendant Coates had some half dollars on the table, and isn't 
it a fact that one of the dice rolled off, and when he straightened 
up he accused you of taking one of the half dollars? 

A. No, he aint never said anything to me about it. 

Q. And isn’t it a fact that he accused you of taking it and 
he said he was surprised at anybody that would come into 
the house and try to steal his money? Do you deny 

19 that that was said to you? 

A. That's right, but I did hear that a few minutes 
ago, at the lunchroom I went in, when Coates and this boy 
was talking in there. They didn't know I was in there. They 
was out to lunch in this little lunchroom at Fifth or Sixth—I 
guess it is Fifth, and the avenue, a small place. 

They was in there. Coates was telling Hagans what to say 
in there when I walked in there, and he was telling Hagans to 
say just exactly what you asked me now, because I wish some¬ 
body could have been in there to tell you what happened. 
This man was schooling Coates what to say. 

Q. Which lunchroom was this? 

A. Sir? 

Q. Which lunchroom was this? 

A. It is on the comer. ■' Do you know where Weinstein's 
office is? 

Q. Yes. 

816203—48 - 3 


16 


A. Well, it is probably a couple of doors up, south of Mr. 
Weinstein’s office there, a little small place where they sell 
lunches and papers in there. 

Q. There aren’t any tables there, are there? 

A. Yes, there’s one table in there. 

Q. When did you come in? 

A. Well, I just happened to walk in there, because when 
I am down this way, that’s where I buy a sandwich and 

20 drink in there, and they had the conversation going 
when I walked in. 

Q. Did you see them going in? 

A. No. I didn’t even know they was in there, and they was 
talking and schooling each other before they even knew what 
I was going to say. 

Q. How close to the door were they? 

A. How close to the door were they? 

Q. Yes. 

A. Well, they had to be very close to the door, because it 
is only a very small place. 

Q. Did they see you? 

A. Well, Jake seen me. Hagans seen me before Coates seen 
me, because Coates is like I am to him. This is the third time 
I remember seeing him. 

Q. You say they were coaching each other. What did Jake 
say to Coates over there? 

A. Well, I couldn’t understand what Jake was saying to 
Coates, but I do know Coates was telling Jake to say that I 
picked up 50 cents off the table—off the floor, or something— 
and say that I asked them where was the gambling at around 
there; and I have been in Washington 32 years. I work each 
and every day, but I do know some places where they gamble 
and sell whisky and play number joints. Even if I don’t go, 
I do know where they play, so I wouldn’t have to ask 

21 them where to gamble at, because I do know quite a 
few places in that vicinity where to gamble at, so I 

wouldn’t have to ask them where there was a game. 

Q. Did you go over with anybody else to this lunchroom? 
A. No, sir. I went by myself. I went out of here together— 
I went and made a telephone call, called my business and 
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talked. I happened to go to the lunchroom, and they was 
eating and drinking, so I heard the conversation, you see— 
part of it. 

Q. How close were you to these two men at that time? 

A. Well, I was as close from here to this gentleman here 
[indicating the reporter]. 

Q. You did not have any trouble hearing it? 

A. Well, by the time Jake looked around and seen me, he 
didn’t want to say anything, because, you see, I know they 
are going to try to turn around. I do know that. I do know 
that because Jake is supposed to be a friend of mine. He is a 
friend of Coates’. 

Someone said to me, “Well, I asked Jake not to be up here, 
because I didn’t want to put him about trouble.” I feel about 
Jake just the same as I feel about this man here. I do feel, 
deep down in my heart, that Jake led me into this place to 
take my money- 

The Court. You have answered the question. 

* • • * • 

Livingston Hill (cross-examination). 

26 Q. Did I understand you to say on direct examina¬ 
tion that when the officers came back there you saw $20 
lying on the table? 

A. Yes, sir; more than $20 on the table. 

Q. More than $20? 

A. Yes, sir; because they had a pretty good game going on 
there. 

Q. You say the game was still going on? 

A. Yes, sir. 

Q. What other money was lying on the table? 

A. I don’t know what other money, but I know there was 
quite a bit of money laying on the table, and I happened to 
note this particular money, because all the time I was in there 
I didn’t see any larger bill than a $5 bill laying on the table, 
until after they taken my money in there. 

When I carried the police in there I seen the money in there. 
I looked at it very close, because when he struck me, when they 
came to get the money from me, I put my hand in my pocket, 
And they twisted the money out of my hand. 
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Q. And that is the reason you say there was blood on the bill? 

vA. No, 'that/s not why I said it was on there. I 
said it was on there because I seen the blood on it. 

27 Q. What part of the bill was it on? 

A. It was on the green part. You know, a $20 bill has a 
green part of it. It was on the green part. 

Q. What part of the bill? 

A. I don’t know what part it was. 

Q. Did you make an effort to find those officers? 

A. Sir. 

Q. Have you ever made an effort to find those officers who 
came in with you? 

A. To find them? 

Q. Yes. 

A. No, other than the motorman over to the streetcar barn 
called them. 

Q. I understand that. You came in with two police officers? 

A. That’s right. 

Q. You could identify them if you saw them again; is that 
correct? 

A. I wouldn’t say that. I wouldn’t say that. I don’t know 
if I could identify them again or not. 

Q. Did you tell anyone about these two police officers being 
in there and seeing a $20 bill with some blood on it? 

A. Did I tell them about it? 

Q. Yes. 

A. I said it right in the place- 

28 Q. I am asking you if you told anybody that you saw 
a $20 bill with some blood on it. 

A. I told it right in the house, just like I am telling the Court 
here, that I seen $20. I believe it was my money. I would 
have knowed it was mine because that was the onliest $20 bill 
I had seen in the game that whole period of time I was in there. 

Q. You noticed that when you were in there and you told 
the officers about it? You told these two policemen about 
that? 

A. I told the policemen in the house that night just like I 
am telling the Court. 

Q. Did you point to the bill and show him the blood? 


19 


A. No, sir; because they had two eyes and could see it the 
same as I did. The money was laying on the table. 

Q. Did you tell the officers, when you saw that $20 bill 
with your own blood on it? Did you show the officers that bill 
with the blood on it and call their attention to it? 

A. I called the whole house’s attention to it, but I didn’t 
point and put my finger on it, because the officers seen what 
was happening to it, because the officers took my name. I 
gave the book. They take Hagans’ name, Coates’ name, and 
the number of the house, and told me how to get in touch 
with the robbery squad and how to go about the case. 


Livingston Hill (cross-examination). 

32 Q. And didn’t the officers tell you that there was 
nothing to it and to get on out of the house? 

A. No, sir; he didn’t. 

Q. And that they would take you for being struck over 
the eye? 

A. No, sir. That’s how I got in touch with Officer Powell, 
because the officer I give him my book, my time book, with 
the name and address on it, and he selected a clean sheet of 
paper, and he set down all the information on it, to turn it into 
the hands of the robbery squad. They haven’t told me the 
first word about getting out of there. They even take me to 
the hospital. 

# # * * * 

Bertha C. Krieger (direct examination). 

39 Q. You are employed at Providence Hospital, are 
you? 

A. Iam. 

Q. Are you here in response to a subpena as to treatment 
accorded one Livingston Hill on or about January 31, 1948? 
A. Yes, I did. 

Q. Did you bring with you the records indicating the na¬ 
ture of the injury and the treatment accorded him? 

40 A. Yes, I did. 

Q. Will you read that to us? 
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A. Livingston Hill, 4925 Lee Street Northeast, was admitted 
February 1, 1948. Arrived at 12:30 a. m. Seen by a phy¬ 
sician at 12:35. Age, 52. Colored. Married. Patient in 
altercation with another man. 

They found a laceration over the left eyebrow. It occurred 
at 1127 Seventh Street Northeast. 

He was brought to the hospital by the police, and he was 
discharged to a private doctor. 

Q. Does the record indicate what treatment was accorded 
him for that laceration? 

A. Yes. He had three sutures of the skin. 

Q. He did not remain at the hospital, did he, according to 
that record? 

A. No. 

Mr. Lawless. You may inquire. 

Cross-examination by Mr. Bigoness: 

Q. There is no indication in that record that the man claimed 
he had been robbed, is there? 

A. There is no indication here. It just says patient in alter¬ 
cation with another man. 

* * # * * 

Herman W. Xander (direct examination). 

42 A. The complainant related the circumstances of the 
case in the presence of the defendant and identified the 
defendant as being the man who had struck him and robbed 
him. 

The defendant denied robbing the man, but admitted strik¬ 
ing him over an argument in a crap game. 

The complainant denied that he had been shooting crap. 
Q. Were there any other statements on the part of either? 
A. Not to my knowledge, no. 
****** 

Milton Hagans (direct examination). 

49 In the meantime Hill met me at my brother’s house. 

50 He says, “Boy, I’ve been looking for you today”—just 
like that. 

I said, “For what?” 
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He said, “Well, I would like to get $5 from you.” 

I said, “Hill, I’ve only got $4. Frank owes me some money. 
If I get that straightened out, I can let you have $5.” 

We got in Frank’s place. Hill comes into the kitchen. He 
asks Frank, “What do you all play around here?” That’s 
when Frank asked him to wait out in the kitchen. 

We goes out into the kitchen, where we start our crap game. 
In the meantime, Frank’s brother comes in. So I asked 
Frank’s brother for a drink of whiskey, and he ran his hand 
inside his coat pocket and passed the bottle along. 

I taken a drink and passed it to Hill. Hill took a drink and 
set it on the table. 

Frank, in shooting the crap, let drop one of the dice on the 
floor, and he stooped to pick the dice off the floor. 

Hill removed 50 cents from Frank’s change money. When 
Frank got off the floor Frank asked me for the 50 cents. 

I said, “Frank, I don’t have 50 cents belonging to you.” 
I knew where it was, but I didn’t say anything. 

Hill laid it down on the table. 

I said, “I will take my jack money.” 

51 He said, “If you take from Frank, you will take from 

yy 

me. 

Frank was already standing up. He reached across the 
table and struck him with his hand. By that other time he 
rushed on out of the door. 

That’s all I know about it. 

Q. After that did Hill come back that night? 

A. Well, no—Yes, he came back that night with two 
officers. 

***** 

Milton Hagans (direct examination). 

53 Q. Let me ask you this. When Hill came back with 
the officers, was there any $20 bill lying on the table, to 

your knowledge, or any other money when the officers came 
there? 

54 A. No, sir. There wasn’t any $20 bill lying on the 
table when Hill came back with the officers. We were 

still playing crap when the officers came back. We was play¬ 
ing crap when the officers came in. There was some change 
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and maybe two or three dollars. There wasn’t any $20 in¬ 
volved in that game that night. 

Q. Was there any $20 bill with a blood stain on it? 

A. I never saw a $20 bill. 

Q. Did he say to the officers, “There’s my life blood on that 
$20 bUl”? 

A. No, sir. He said, “They are gambling with my money.” 
He didn’t say anything about a $20 bill after he said he was 
robbed. 

« • • * * 

Milton Hagans (cross-examination). 

56 Q. What time was it that he met you? 

A. He met me about 7 o’clock; somewhere around 
that time. It was getting about dark. I came in a cab from 
my brother’s house, and he was there. 

Q. What time was it that you got to the home of Frank 
Coates? 

A. Well, we immediately went right on around there, 

57 because when I got to my brother’s house, this cab that 
I was on—my niece and I and her boy friend was on— 

they were going to get my brother and his wife. Hill and I 
had already gotten into the cab to go with them. It was too 
loaded. He said, “Jake, who’s that you got with you?” 

I said, “This is just a friend of mine.” I said, “Hill, you 
and I go out and go to Frank’s and get the money and we will 
take another taxi on over.” 

That’s why he was around there. In the meantime, he had 
wanted to see me to get $5. 

***##* 

Milton Hagans (cross-examination). 

61 Q. Did you have lunch with Frank Coates today? 

A. Today? 

Q. Yes. 

A. No. I went over there and bought me a sandwich 
myself. 

62 Q. Where was that? 

A. Right over across the street, over there—that 
little sandwich shop. 
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Q. Did you see Coates? 

A. Him and his wife; all the rest of them came in; also 
Mr. Hill. 

Q. Did you talk with Frank over there? 

A. No, I wasn’t talking with Frank. Frank was talking 
with me. I was eating. 

Q. What was Frank saying to you? 

A. He was saying his testimony here. That’s all he told me. 

Q. Did he tell you to say that you were to testify that he 
had knocked a half dollar off and it had fallen to the floor and 
while he was seeking that- 

A. No, sir. 

Q. Mr. Hill had picked up the half dollar up from in front 
of his place? 

A. No, sir; he never told me. I am telling the truth, Mr. 
District Attorney, and that’s what I come up here for, and 
nobody told me what to say, when I stand before these peo¬ 
ple, to go on what they say. I say what I saw myself, see, and 
that’s all I can say. 

Q. Did Hill have any drinks while he was at the house? 

A. At the house? At which house? 

63 Q. At Coates’ house. 

A. Did we have anything to drink there? I will tell 
you. The boy brought a half pint whisky in there. I asked 
him for the drink. He gave me the half pint of whisky. I 
broken the seal off it. I taken the drink and I gave Hill a 
drink. 

Q. Did Hill keep the bottle? 

A. Yes. 

Q. Did you tell him to put it in his pocket? 

A. Yes, I told him to put it in his pocket; yes, sir. He was 
with me. That’s why I told him to put it in his pocket. 

# * * * ' # « 

Milton Hagans (cross-examination). ' 

64 Q. Was Coates’ brother there at that time? 

A. Yes, sir. 

Q. What is his brother’s name? 
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A. His brother’s name is Frank—I mean his name is Eman¬ 
uel Coates. 

Q. Did his brother grab hold of Hill when Frank struck him? 
A. They got him between them and carried him on out the 
door. 

Q. Frank and his brother- 

A. No; Frank didn’t help him carry him out the door. 

Q. Who carried Hill out the door? 

A. Emanuel Coates carried him out the door—Frank’s 
brother. 

Q. Did anyone help Eamnuel? 

A. Yes, sir. It was Frank’s son, or somebody. They were 
all carrying him out together. I didn’t go out in there. I 
stayed in the room with Frank. 

Q. How many people were in the house at that time? 

A. Well, there was Emanuel, myself, Frank, and Frank’s 
wife, and Hill, and Frank’s son. That’s the onliest that 
65 I saw. 

* * # * * 

Emanuel Coates (direct examination). 

69 Q. Now, what action, if any, did you see at the table? 
A. At the table. Well, the dice hit the ground, on 

the floor, rather, and my brother reached down to pick up the 
dice, and at that time Hill reaches over and takes 50 cents. 

So he turned around and say, “I thought that was 

70 Jake’s 50 cents.” 

In the meantime my brother hit him, and I walked be¬ 
tween them and took Hill on outdoors. 

Q. You did what? 

A. I took him on outdoors and told him to go on about his 
business. 

* * * * * 

Emanuel Coates (direct examination). 

A. When he came back in there he told the officers he 

71 had been robbed and hit, and said, “That’s the man right 
there,” and said, “I bought this whisky from him.” 

• » » • • 
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Frank Coates (direct examination). 

78 Q. Now, coming down to the night when this thing 
happened, do you recollect what time it was that they 

came in? I mean Livingston and Jake. 

A. When they first came in there? 

Q. Yes. 

A. Well, when Jake and this fellow Livingston Hill came in 
it was around about 7:30 or some minutes to 8 o’clock. That’s 
when Jake and Hill came in, but Hill had been there three 
different times that day looking for Jake. That was on Satur¬ 
day, and I was home on Saturday. I work every Friday. I 
am home all day Saturday. 

I said I didn’t know where Jack was at that day; “He wasn’t 
here. I don’t know where he is, but you may find him around 
at 630 L Street Southeast, at his brother’s.” 

The first time he came, he came with another fellow. He 
came twice with another fellow. Then when he came back the 
last time, we were eating about 4, 4:30, by ourselves. He 
wanted to know if Jake was there. 

I told him, “No. He hasn’t come in, but you might 

79 find him at 630 L Street.” 

Q. What next happened after that? 

A. I didn’t see him come until he came with Jake around 
7:30 or 8 o’clock. It wasn’t 8 yet. 

***** 

Frank Coates (direct examination). 

80 Livingston Hill said to me, when we got bade, “What 
do you all play down here Saturday night?” 

81 I didn’t give him no answer. 

Jake says, “Well, if you want to play some crap, I’ll 
play crap.” 

So I said, “If you want to play crap, I’ll play crap.” 

So we got around the table and started playing crap. 

Hill asked Jake for some money. 

Frank Coates (direct examination). 

* * * * * 

82 Well, he kept saying to Jake, “I told you, give me 
that money.” 
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And Jake said, “This is mine, Hill. This is mine.” 

So finally Jake asked my brother for a drink—no. He asked 
me do I have a drink. 

I said, “No, I don’t, Jake”; and he said, “I got a drink.” 

I don’t know whether he had his coat off, but he had it in 
his coat pocket. He had his coat laying on the settee. 

He got a half pint of whiskey, and, if I remember right, Jake 
opened it; but he taken a drink, and Emanual taken a drink, 
and Hill taken a drink; but the bottle was setting on the table. 
I didn’t take a drink out of the bottle. 

So finally I got the game started and it got stronger. A 
knock came on the door, but I think my son came then. And 
so the dice got around to me again, and I was shooting the dice, 
and when I was shooting the dice I dropped one of them on 
the floor. I had three dollars in 50-cent pieces. I had some 
besides that, but I had the biggest part of the silver on the 
table. I had these 50-cent pieces laying on the table. 

I went on down to pick up the dice, and I seen the 
83 shadow of a hand reach across the table. 

I said to Jake, “Put the 50 cents back on the table.” 

He said, “Coates, I don’t have the 50 cents.” 

I said, “You mean to say I am shooting crap with two fel¬ 
lows and I can’t stand to pick up the dice without somebody 
taking the 50 cents?” 

Livingston Hill said, “Well, I thought it was Jake’s 50 cents.” 

I says, <r Well, do you mean to say—this is the first time 
you’re in my house. If you take the 50 cents from Jake, you 
can take it from me.” 

He put it on the table. 

I said, “Jake, do you mean to say I am gambling with some¬ 
body like that?” 

He cursed me about it. 

I said, ‘Well, we will skip the 50 cents.” 

We went on gambling again. When Jake faded me, he 
wanted to fade in with Jake to match me on the bet, and he 
said something to Jake, smart, I know. 

Well, anyway, I told him, “I think, Hill, you are acting 
sorry.” 
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And he cursed me and said, “So-and-so is no good in South¬ 
east.” 

He was sitting in a chair like this. He got up, and he 
hunched up with his fists like that. I had this ring on, 
84 and I struck him with my right hand. I struck him in 

the head. I told him to get out three times. 

***** 

Frank Coates (cross-examination). 

87 Q. When they got to your house, did Jake have any- 

88 think to say about going to a party? 

A. No, he didn’t say anything about going to the 
party, but this Livingston Hill said something about it when he 
came out of the room. 

He said, “Jake, I told you come on. Let’s go out” to his 
sister’s. He didn’t say a party, but he was going out to Jake’s 
sister’s. 

And Jake says, “Well, if you want to go, go ahead,” just like 
that, he said to him. 

And soon after my brother came in and started in the game, 
and it seemed like they dropped the conversation about going 
any place. 

****** 

Mr. Bigoness (at hearing on the motion). 

117 Now, none of the authorities go beyond the stage on 
the question of diligence except to say ordinary dili¬ 
gence; that is, in all the authorities. I made a rather 

118 exhaustive reading on the subject, starting with Corpus 
Juris, and going through some of the cases. 

I say in this case I went beyond ordinary diligence. I went 
to the stationhouse three or four times before the trial. As a 
matter of fact, Mr. Coates was up there. 
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128 District Court of the United States for the District 

of Columbia 

Holding a Criminal Term 

April Term, 1948 

The United States of America 
vs. 

Frank Coates 

Criminal No. 432-48—Grand Jury No. 357-48—Robbery 

(22-2901 D. C. Code) 

Filed in open court, Apr. 19, 1948. Harry M. Hull, Clerk. 
The Grand Jury charges: 

On or about January 31, 1948, within the District of Co¬ 
lumbia, Frank Coates, by force and violence and against 
resistance and by sudden and stealthy seizure and snatching 
and by putting in fear, stole and took from the person and from 
the immediate actual possession of Livingston Hill, property 
of Livingston Hill, of the value of about $73.00, consisting of 
the following: seventy-three dollars in money. 

George Morris Fay, 

Attorney of the United States 
in and for the District of Columbia. 

A true bill: 

Herbert N. Ha wen. Foreman. 

129 District Court of the United States for the District 

of Columbia 

Friday, April 23, 1948 

The Court resumes its session pursuant to adjournment: 
Hon. Alexander Holtzoff, presiding. 

***** 

United States 
vs. 

Frank Coates 

Criminal No. 432-48—Indicted for Robbery 

Come as well the Attorney of the United States, as the de¬ 
fendant in proper person, according to his recognizance; and 


29 


thereupon the defendant being arraigned upon the indictment, 
the reading whereof he specifically waives, pleads not guilty 
thereto, and for trial puts himself upon the country and the 
Attorney of the United States doth the like. 

130 District Court of the United States for the District 

of Columbia 

Tuesday, May 25, 1948 

The Court resumes its session pursuant to adjournment: 

Hon. David A. Pine, presiding. 

* * • • * 

United States 
vs. 

Frank Coates 

Criminal No. 432-48—Indicted for Robbery 

Come again the parties aforesaid, in manner as aforesaid, 
and the same jury that was respited in this case yesterday; 
whereupon the said jury upon their oath say that the defendant 
is guilty in manner and form as charged in the indictment; and 
thereupon said defendant is committed to the Washington 
Asylum and Jail and the case is referred to the Probation Officer 
of the Court. 

131 In the District Court of the United States for the District 

of Columbia 

Holding a Criminal Term 

The United States of America 
* vs. 

Frank Coates 

Criminal No. 432-48—Grand Jury No. 357-48 
Filed June 1,1948. Harry M. Hull, Clerk 
Motion for a new trial 

Now comes the defendant in the above entitled cause and 
moves this Court for an order setting aside the verdict herein 
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and granting a new trial of the above entitled cause, for the 
following reasons: 

1. The verdict was against the weight of the evidence. 

2. New evidence has been discovered of a material and de¬ 
cisive character. 

3. The complaining witness who was the sole witness of the 
alleged offense, has an extensive criminal record involving 
moral terpitude. The ends of justice require that this fact 
be known to a jury weighing the veracity of an uncorroborated 
witness. 

Octave Bigoness, 

Octave Bigoness, 

511 E Street, N. W., Washington, D. C., 

Attorney for defendant. 

Points and authorities 

This motion will be based upon the affidavits of Nellie 
Hagans, Octave Bigoness attached hereto, and the criminal 
record of the complaining witness, and the testimony of Officer 
Baucom, No. 5 precinct. New trial should be granted where 
newly discovered evidence tends to show that material testi¬ 
mony was fabricated, Rich vs. Eastport, 110 Me. 537. Dili¬ 
gent search made for record, Wetner vs. Lowry, 11 Cal. 104. 
The ends of justice alone may require the granting of a new 
trial. Corpus Juris and cases therein cited. 

Octave Bigoness, 

Octave Bigoness, 
Attorney for defendant. 

Received copy 6/1/48 

Wm. S. McKinley, 

Asst. U. S. Attorney. 
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132 In the District Court of the United States for the District 

of Columbia 

Holding a Criminal Term 

The United States of America 
vs. 

Frank Coates 

Criminal No. 432-48—Grand Jury No. 357-48 

Filed June 1,1948, Harry M. Hull, Clerk. 

Affidavit of newly discovered evidence in support of motion 

for new trial 

District of Columbia, ss: 

I, Octave Bigoness, counsel for the defendant in the above 
entitled cause do solemly swear, that on three different times 
I inquired of the desk officer at No. 5 Precinct for the record 
of the visit of officers at the home of Frank Coates, 1127 7th 
Street, S. E., on January 31st, 1948; this desk officer and on 
one occassion Captain King assisted, by looking through all the 
books, and no record was found, I went there on one occassion 
with Frank Coates, with no result. I sent Coates to the pre¬ 
cinct at the change of shifts in an effort to identify the officer. 
I was informed by the precinct officials that a new system of 
records has been adopted since the early part of the year. Since 
the verdict of the jury I went back to No. 5 Precinct one time 
staying there until after midnight in an effort to locate the 
officer that visited Coates on the night of January 31st, 1948. 
Two scout car men made a search of books located in lockers 
upstairs and finally located the incidental made by Officer 
Baucom, who was the officer that called on Coates with the 
complainant Livingston Hill, on the night of January 31st, 
1948. I again returned to No. 5 precinct the next day and 
questioned Officer Baucom. Officer Baucom imparted facts 
of a material and decisive character; refusing to make an affi¬ 
davit but stating that he would appear in Court to state that 
when he went into the room where Coates was after the alter¬ 
cation with Hill, that there was no twenty dollar bill on the 
table, as stated by Hill, but a five dollar bill, two ones and some 
change. The statement of Hill could not be anticipated by 
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affiant, and the facts indicated by the officer were unknown 

at time of the trial by Council. I inquired at the probation 

office if Livingston Hill was in their files, and was 

133 surprised to learn that he had been on probation for 

robbery, on a two to eight year sentence, November 18, 

1936. I am informed that he has in addition to the above 

an extenssive criminal record. Additional newly discovered 

evidence set forth in affidavit of Nellie Hagans was unknown to 

the counsel for defendant at the time of trial and the said 

counsel made deligent effort to obtain all possible witnesses 

and specifically questioned witnesses asking whether there was 

any one else who knew anything about the trouble. Had these 

facts been known to the jury it is believed that they would not 

have accepted the sole uncorroborated word of Hill, the only 

witness as to alleged robbery. The ends of justice require that 

a new trial be granted. ^ 

Octave Bigoness, 

Octave Bigoness, 

511 E Street, N. W., Washington, D. C. 

Attorney for defendant. 

Subscribed and sworn to before me this 1st day of June 1948. 

Carl I. Mills, 

Notary Public, D. C. 
My commission expires Nov. 15,1950. 

***** 

135 District Court of the United States for the District 

of Columbia 

Friday, June 11,1948 

The court resumes its session pursuant to adjournment: Hon. 
David A. Pine, presiding. 


United States 
vs. 

Frank Coates 


Criminal No. 432-48—Indicted for Robbery 

Come as well the Attorney of the United States, as the de¬ 
fendant in proper person, in custody of the Superintendent of 
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the Washington Asylum and Jail, and by his attorney, Octave 
Bigoness, Esquire; and thereupon the defendant’s motion for 
a new trial, coming on to be heard, after argument by the coun¬ 
sel, is by the Court overruled; whereupon it is demanded of the 
defendant what further he has to say why the sentence of the 
law should not be pronounced against him and he says nothing 
except as he has already said; whereupon it is considered by 
the Court that, for his said offense, the said defendant be com¬ 
mitted to the custody of the Attorney General or his authorized 
representative for imprisonment for a period of Six (6) months 
to Two (2) years; and thereupon said defendant is remanded to 
the Washington Asylum and Jail; and thereupon the defend¬ 
ant’s application for bond, coming on to be heard, after argu¬ 
ment by the counsel, is by the Court denied. 
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